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STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBUC SERVICE COMMISSION

.............
In the matter of the petition of )
AT&T COMMUNICATIONS OF MICHIGAN, INC.. )
for arbittation to establish an interconnection )
agreement with Ameritech Michigan. . )

)

Case No. U-11151

In the matter of the petition of
AMERlI'ECH MICHIGAN for arbitration
to establish an intelCOnDeCtion agreement with
AT&T Communications ofMidJipn» Inc.

)
)
)
)
)
)

Case No. U-ll152

At the November 26» 1996 meeting of the Michigan Public Service Commission ill Lansing»

Micb1gan.

PR6ENT: Hon. Jolm G. StIaDd» Chairman
Bon.. John C. Shea, Commissioner
Hon. David A. Svanda, Commissioner

ORDER APPROVING AGBEEMENT ADOPTED BY ABBITMDON

L

HISTORY OF PROCEEDINGS

On August I. 1996» AT&T Communic:arions of Michigan, Inc., (AT&r.'I) filed atJctitjm for

arbitration with the Commission legarcnng the ternis, amditions. and prices for interconnection !

and related arrangements with Ameritech Michigan pursuant to Section 2S2(b) of the federal

Telecommunications Act of 1996 (the FI'A). 47 USC 252(b). In~with tbe"~

EXHmIT B
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framework: for addressing disputed issues. Following the initial meeting, eaCh party met

dUlCS adopted by the Commission's July 16, 1996 order in casc No. U-ll134, AT&T'filed

proposed direct testimony and exhibits in conjunction with its petition for arbitration.

On August 2, 1996, AIIu~ritechMichigan filed a petition for arbitration requesting~that the

Commission arbitrate issues related to collocation of AT&T's equipment on Ameriteeh Michi­

gan's premises, AT&T's costs for local traffic termination, and AT&T's obligations under

Section 251 of the PTA. Subsequently, the separate petitions filed by AT&T and Ameriteeh

Michigan were consolidated into a single arbitration proceeding and an aIbitration~

Ann R. Schneidewind and Louis R. PassarieIlo was assigned to preside over the arbitration

proceedings.

On August 14, 1996, the parties first met with the axbitration panel to establish a ~rall

i
J

separately with the arbitration panel to discuss the merits of the issues lobe considered in the

atbitration proceeding.

On August 26, 1996, Ameriteeh Michigan filed its response to AT&T's petition. On

August 21, 1996, AT&T filed a response to Ameriteeh M"tchigan's petition.

On September 13, 1996, AT&T submitted a marlced up vetSion oftheproposecl aIbitration

agreement that sets forth all of the terms agreed to by the parties as well as each party's pn>-

.
Pace2.
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On September 24, 1996, the parties made onll presentations to the ubitration panel in

-
support of their positions.. On September 25, 1996, the parties rebutted the other party's

presentations.

On October 1, 1996, AT&T submitted supplemental information regarding resolved iSsues.

On OCtober 2, 1996, the parties jointly submitted a vemen of the proposed intereonnedion

agreement including both resolved connact language and proposed language ofboth Anieritech

Michigan and AT&T in disputed areas.

On October 28, 1996, the arbittation panel issued its decision. In so doing, the arbitration

panel identified 55 issues that the parties bad been unable to resolve through negotiations~ For

each~ the panel stated its decision and the rationale underlying its determination.

On November 7 ~ 1996, Ameriteeh Michigan filed its objections to die deciSion of the

arbitration panel. On November 8, 1996, AT&T filed its objections. I

n.

DISCUSSIoN

. .

The arbitration panel's decisim;t. identified and proposed resolutionS for 55 contested·issues."

It now appears that 18 of the issues are no longer contested.

lATBtrs objeaions were. tiled one day late because its courier was delayed by'aznotDr
vehicle a.a:ident. . .

2In it$. July 16, 1996 order in Case No. U-1l134. the Commissiondin:ctcd tbat the
arbitration panel should limit its~ on' each issue to selecting the pOsition ofone of the
parties on that issue unless the result would be clearly unreasonable or contrary 'to the public
.interest.

Page3 .
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by their subject matter rather than to proceed sequentially through them. Additionally, to

In their separate objections. neither Ameritech Michigan nor AT&T misecl any objections to

the arbitration paners disposition of issues S. 9, 13. 19, 29, 37, 39. 40, 46, 47. SO,and 51. In

addition, the objections raised with regard to issues 11. 12, 14, 17. 18, and 20 are limited to

meIdy pointing out that these matters were resolved by an October 21, 1996 agreement that was

apparently not submitted to the arbitration. panel until the day before the panel's decision was
J

originally scheduled to be released, which accounU for the panel·s failure to acknowledge these

agreements in its decision. Finally, an examination of the objections reveals that some of the

remaining issues were at least partially resolved by the parties' last minute agreement.

In analyzing the remaining contested issues, the Commission has chosen to group :the issues
I

I
further expedite the Commission's decision process, dete.nninations reached by the arbitration

panel regarding issues not discussed in the body of this oIder are considered by' the CommisUoD

to have been properly and finally resolved for the reasons set forth in the aIbitration panel's. .

October 28, 1996 decision.

ericing Pmyisjons .

Issues I, 2. and 49 of the arbitration pane1·s decision concern pricing issues tb3t were not

resolved through negotiation between the.parties. Issue 1 involves· the establishment of interim

prices. for reciprocal compensatiqn. transiting, unbundled netWork elements/combinations,

Page 4
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collocation, and struetutes (poles, duets, conduits, and rights-of-way issues).3 Issue 2 conccms

the size of the discount from mail prices that should be applicable to AT&Ts wbo1esaI.c

purchases ofnetwork~ from Ameritech Michigan tba.t will be resold to AT&T's nDil

customers. Issue 49 concerns whether the interim rates contained in the arbitnUion agreement

should be replaced on a prospective or retroactive basis by permanent rates that will be

established in a future proceeding.

With regard to Issues 1, 2, and 49, the aIbitIation panel rejected Ameritech Michig3n's

positions in favor of AT&Ts positions on most elements of the issueS. However, the ~itmtion

pancrs determinations regarding the pricing of dedicated transport, switched transport., signaling

and database services, operator and directory services, and eollocatiOl1 rejected the positions of

both Ameritech Michigan and AT&T in favor of existing FCC interstate~ IateS.

WIth regard to Issue 1, Ameriteeh Michigan argues that the arbitration panel's decisiOn

reformulated cost studies -were properly rejected.

atteD;lpted to present to the panel on September 24, 1996. TheCo~onfinds that the

submit their positions regard.ing all contested provisions of the int.en:onneelion ap-eemeot. On

The schedule in this proceeding included a September 17, 1996 dfflnjn~ for the-patties to

improperly ignored Amerlteeh Michigan's reformulated cost stUdies, which Ameriteeh Michipn

I
I

I
I

I
I
I

I

I
that,date, Ameritech :Michigan submitted its positions on the contested pricing issUes,~ it

'The Co_mmission is aware that various~ ofIssue 1 are DO longer iii dispute
because neither party raised an objection to the arbitIation panel's decisioD. TheSe maners
inc:lude the arbittadon panel's deternlination that the existing Federal Communications
Commission (FCC) interstate access rates should be applilld Oft an interim basis for dedicated
transport, switched transport, sipaling and database services, and operator and·directoI.Y. .
services. Therefore, the arbittalion panel's findinis on these matt=s shOuld be incorpJIated
by the-parties into their inteIconnection agn:emertt .. . .

Page; 5
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u
had developed on the basis ofprevious tot3I service long run incremental cost (TSLRIC) studies.

-
However, the TSLRIC studies underlying Ameriteeh Michigan's arbilr.ition pricing positions

had been rejected in the Commission's September 12, 1996 order in Cases Nos. U-I0860,

U-11155, and U-11156. Indeed, in ~ectingAmeritec:h Michigan's TSLlUC studies, .the Com­

mission found that they were incoasistent with the costing prlliciples eStablished in Case

No. U-I0620.

At the Sep~ber24. 1996 oral presentation to the arbitration panel, Ameritech ~lChigan

,

~pted to submit~ studies that bad been refonnulated in te$pOnse to 'the CommisSion's

September 12. 1996 order in Cases Nos. U-I086O, U-11l55, and U-11156 with regard to all

unbundled network elements and interconnection and call termination services. The ari>itration

panel refused ~ consider the reformulated studies, stating that it would not~t any informa- ·1

tion submitted after the filing de2dJine.

"Baseball-style" arbitration exposes both parties to the same ri.sks. Each party to the arbi­

tration process was aware that its position on~ issue would be n;jected if the other party's posi-

tion were found to be more :reasonable. Accordingly. each participant should have been moti-

vated to abandon unn:alistic positions in favor of mom reasonable oncs. Ameritee:h Michigan is I

solely responsible for determining its negotiation and arbitration stances. Ameriteeh MiChigan I

not only prepared the flawed cost studi~ it also chose to base its negotiation and arbitration

.positions on those studies. As such, Amerlteeh Michigan has no one but itself to bwrie,for the

predicament caused by the Commission's September 12, 1996 rejection of those studies.. . ,

The Commission finds that the arbitIation panel's refusal to permit the introducrloil of

Ameritech Michipa·s mormuIated cost studies was neither arbitrary nor caprici~. :As early .j
. . I

Page 6 .
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as January 19, 1996" Amerit=h Michigan was placed on notice that its cost studies wete of

questionable validity." Despite being forewamed, Ameriteeh Michigan chose to base i~ negoti-
" i

ation SWlce and "arbitration positions on questionable data. Given the strict time limitations

specified in the FrA for arbitration proceedings, the Commission is persuaded the arbitration

panel acted properly in rejecting Ameriteeh Michigan's September 24, 1996 attempt to

c:1rastically revise its positions in this proceeding. j Accordinglyt the Commission finds that the

arbitration panel acted properly in refusing to consider Ameriteeh Michigan's reform~ cost

studies.

Having properly rejected Ameriteeh Michigan's reformulated cost studies, the aroitration

panel was faced with adoption of one of the two positions advocated by the parties in their

Septen;lber 17, 1996 filings_ The panel opted fOr AT&Ts price estimates, which were based on

cost information supplied by Amenteeh Michigan that was adjusted.by AT&T, inStead·of the

price estimates that were supported by Amerlteeh Michigan's~ cost studies "In so. .

doing, the ~ittationpanel clearly indicated that A:T&T's price~ shoUld be n:iied upon

as an interim measure. In reaching. its conclusions, the ~itrationpanel observed that'the StatU­

tory pricing requirementS for loca1. interconnection services are governed by slate and ~eaJ

"In a proposal for decision issued on I~uary 19, 1996 in -case No. U-I086O, ~
~ Jaw judge found that PQlUons of Ameriteeh Michigan's TSLRIC stUdia wen: so
flawed tbat they should not provide the basis for establishment of rates for inteR:ODDectioD
arrangements between providers ofbasic local exchange service.

, - .

° SUtdeed.. as recognizrd by the aIbitriuion panel, it would have tieeD unfair to allow
Ameritech Michigan to npj1ater.dly revise its positions on the issues without affordiDg~ATIa "
addjticmaI time to do likewise. . .

.
Page 7
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Jaws that provide similar standards..Ii The FCC's approach caDs for a portion of common costs

to be included in the pricing ofinteteonnection items. Under :Michigan law, until January 1,

1997 common costs are not considered. [Sec Section 352 of tIie Michigan Telecommunications

Act, 1991 PA 179, as amended by 1995 PA 216, MCL 484.2101 et seq; MSA 22.1469(101)

et seq. (the MTA)]. However, because Section 352 of the MTA also provides that, eft"ective

1anuary 1, 1997, prices shall be determined pursuant to a just and reasonable pricing standard

with regazd to intercOnnection services, the only clearly defined c:lifJ'erencebetween~ state and

federal methodologies will have a very limited effect on rates.

Moreover, the panel proposed that if the Commission's ultimate determinations in cases

Nos. U-1l155 and U-11156, or on Ameritech Michigan's Advice No. 2438(B), support any

different pricing conclusions for services addressed in this proceeding, such changes should be

incorporated into the interconnection agreement. AdditiOnally, the arbitIation panel made a

similar recommendation with respect to' any chatiges that result from .the FCC or the Commis­

sion revisi~g the~ Of pricing of local inten:onnecti~services fu "the near future. '

In light of theaIb~npanel's ~mmendations,the Com~on is not persuaded that

the pan~rs flru:ungs violate state or federa1law or unconstitutionally takeAm~ Mic':bigan's'

property without just compensation. The interim rates adopted by the 3d:iittanon~~ its
- .

best estimate ofAmerl~M1chi~'scosts as determined by~C data. The Commission
, .

serio~y doubts Ameritech Michigan',5 claim that approval of the aIbitration panel's decision

. 'The arbitration panel found that the only significant diff~cebetween.the st;ate and
federal methodologies in the pricing of local intelCOnnection services involves the trHiilment of
co~costs.·

PageS
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excessive. In any event, AT&T urges the Commission to specify that the tate that is adopted

collocation when an existing tariffed rate exits for essentially the same sCtvic:e- Accoidingly,

to Ameritech Michigan, the arbitration panel" II)isundcrstood Ameriteeh Michipn's method-

willjeopardize its financial integrity. Certainly, there is nothing in this proceeding to support

that contention. Acamfingly, Ameri.tech Michigan's objections to Issue 1 are rejected.

The only Issue"! pricing concern nUsed by AT&T involves collOcation prices. ThearbitIa­

lion panel determined that Ameriteeh Michigan's existing FCC tariff I3leS for collocation should

be incorporab:d into the interconnection agreement. AT&T maintains that its proposal for collo­

cation prices was developed on the basis of Ameritech Michigan's actual COS~ of providing

collocation. According to AT&.T, use of the existing interstate tariffed rates for colloCation Is

unreasonable beca.use those rates were developed by the FCC through use of a fully distributed

cost methodology that incorporates excessive overhead loadings. AT&T stesses that the FCC .!
I

suspended Ameriteeh Michigan's most recent collocation ttrlffs b",amse the rates appeared to be!
. . J

I
I

should be applied only on an interim basis. According to AT&T, Ameritech Michigan's costs :

of collocation should be SUbj~ to review, with the interim rates being replaced as soon as·moJ

competitive prices are determined through properly conducted cost studies. . . I

The Commission finds that AT&Ts objection to the use of Ameriteeh Michipn'~existing I
I

interstate rates for collocation should be rejected. It. makes little sense to adopt a neW rate for I

I
I

AT&T's objection to the collocation pricing issue is rejected. I
I

With regard to Issue 2, which involves a determination of the wholesale discount applic:abI.d

to putdJases by AT&T for~ to its retail customers, Arneriteeh Michigan argues that the I
I

arbitIation pancj:s determination to adopt AT&T's proposed 25% discount is°oflaWed. Acx:ordiilg

I
I

Page 9
U-fllSl, U-ll1S2



01/27/97 10:32 U313 962 4559

u

FISCHER FRANKLI~

v

~02:l/045

. ,

ology, which it claims is superior to AT&rs unsupported estimate.. Indeed, stressing that

AT&T's initial position called for a discount in excess of40"., Ameriteeh ~1Chiganargues that

its rates should be adopted by the Commission because they arc supported by its avoided cost

study, not guesswork.

The Commission finds that the arbitration panel should not have adopted AT&T's'25%

wholesale discount rate. In reaching its determination, the arbitration panel recognized that "the

most reliable discount probably lies somewhere between Ameriteeh"s 1356 and AT&.T's41.19&

based on its Avoided Cost Model." Decision of the Arbitration Panel, p. '26. The Cotnmission

is persuaded that, after citing porential flaws in the approaches taken by the parties and in light

of the parties' adherence to extreme positions, the arbitration panel should have abandoned the
,

inflexible '"baseball-style" arbitration selection process, which it was all~ed to do puisuant to

the directives in the July 16, 1996 order in Case No. U-1l134, in favor cif a more~le

option on this issue. Indeed, in its FlI'St Report and Onlcr,7 the FCC proposed a whoiesaJe rate ,

discount in the nmge of 17% to 25%. Accordingly, i~plementationofa'2S~ discow1t'tate I

constitutes adherence to a rate at the highest end of the tange of rates, despite evidence that the I

majority of the wholesale discount Iates considered appropriate by the FCC acb.lally feU~
. I

18.74% and 21.11"'.

7Fust Report and Order; In the Matter of Implementation of the Local Competition
Provisions in the Telecommunications Act of 1996; Intereonnec:tion between Local Excbange
Can:icts ~d ColJlllleR:ial Mobile Radio 5erVice Providers. 61 Ped. R.eg_ 45416 (1996)
(codified in 47~ pts. l~ 20, 51, and 90), stayed in part pendin&, appeal in1_UtIlitic;s
Baaa:l v &4eraI Communications COrOm, decided'OCtober 15, 1996 (CA 8. Docket .
No. 96-3321 et ~).

BFust Report and Order. supra, par2gr.lph 933, page 470.

Paie 10
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arbitration ~ment that determines whether prices will be applied rettoaetively orp~-

The Commission finds that it~ be more appropriate to use a wholesale discount rate of

22" in the intetconnection agreement. A discount rare of22" is xeasonable beamse it is

temporary and because it lies closer to wholesale discount rates that were previously dderminen

in two states that explicitly applied Section 2S2(d)(3) of the FrA in reaching their deciSions.'

Accordingly, th~ Commission finds that the discount :rate of22" is appropriate and sh~tild be

incorporated into the interconnection agreement.10

Finally, Issue 49 involves an effort by the parties to predetermine whether changeS in the

contract prices should be applied retroaCtively or prospectively.It Ameriteeh Michigan urges

adoption of contract language that would make price changes fully retroactive to the effective

date of the contract. On the other hand7 AT&T proposes to reserve each party"s rights and

remedies with respect to the collection of rates or charges on a retroactive or prospCctive basis.
- ,.

In its objections, Ameriteeh MiChigan concedes that Congress and the FCC have authority

to direct whether or not a subsequent change should be aPPlied IetrOaCtively or prospectively.

AccOrdingly, Ameri~Michigan insists that it. is n~s3ry to incorporate language in the

I

I
tively in the event that. the pricing rules are changed by a statute or an order that is silent on the I

'see paragraph 898 of the First Report and Onler, 1Upt;i" page 457, wherein the FCC
noted that the states of Georgia and Dlinois derived average wholesale discounts of l~.74"
and 20.079'" respectively. . >

IOAT&T also proposed use of volume discounts, which wen: rejected by the arbitration
panel based on i~ finding that volume discounts have no basis or Ie1ationship to possible
avoided costs. The Commission agre.es with this derermination_ -

Itnus issue applies to two sedions of the aIbittatiOI1 agmement~ 5ectio1129.3 rCrers to­
contract price cbanges that ;m; made to conform with a change in the FrA 9t the FCC"s
pricing roles. SeCtion 29.5 specifically relates to the replacement of interim prices-by· .
permanent rates.

Page ~1
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subject.. The Commission disagrees. There is no basis for Ameriteeh Michigan'S position that

new rates should always be appned retroactively to the effective date of the interconnection

agreement, whether established by legislative or regulatmy action. Adoption of AT&T's

proposal with regard to the retroactivity of rate changes ensures the-parties an opponunity to

addn:ss whether rates should be applied retroactively or prospectively at the time the me clJange

is being determined. Accordingly, the Commission finds that the arbitration panel's decision on

Issue 49 should be approved.

AyaUabjJjty of Interconnection. Seryice. or Netwmk Elements

Issue 54 concerns an effort by the parties to incorporate their interprciatioos of Section

252(i) of the FI'A~ which requires a local exchange Carrier to make available any interc:onnec-

tion, ~ce. or network element provided under an agreement approved pursuant to Section :
. I

. 252 of the FrA to. which it is a party to any other requesting telecommunication carrleir upon theI

same terms and conditions as those provided in the agreement.

AT&T insists that Section 252(i) should be interpreted to mean that AT&T is entitled to

retain (1) any unrelated term or condition of its intereonnecti~n agIeelllCOt and (2) any provision

of the agreement that n:Jates to the proc:esses~procedures, and systems for ~tercoDneCticm

services thal were implemented by the parties in the event that AT&T elects to adopt an
individual inteR:orm~on,service, or network~t arrangement contained in an 8P=ment i

Ibetween AT&T and a third-party_ On the other hand, Amerlteeh Michigan argues that die

int.ereoni1ection agreement should conl:ain. a pnwision that denies AT&T the right to awn itself I
of 3nf arrangement iit an agreement ~AIneritech Michi~ and a 'third-~ ~AmeD~
M;ichigan demonst:rates to the Commission~ it would incur greater costs to· provide die . I..
Page 12
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AT&T to pluck an individual tenn or condition from another interconnection agreement and

Page 13·
U-l115~~ U-ll1S2

aaangement to AT&.T than Ameritedt Michigan ine:utred to provide the ammgement to the

third-party.

Each party offered language supporting its position on this ·issue to be incorporated as

an entire intereonnectio~ service. or network element arrangement ill another agreement as a

package. Ameriteeh Michigan insists that Section 252(i) should not be interpreted to allow
I

I

I

simply plug it into its own interconnection agreement. In the alternative, Ameriteeh:Michigan II

I
argues that the Commission could adopt neither party~s language and allow them to pUrsue their!
differing interpretations of Section 2S2(i).

The Commission is persuaded that Ameriteeh Michigan's altemativeresolution of this issue,

is appropriate and should"be adopted. The proper interpretation of Section 252(i) of the FI'A j
, I

a major issue that does nOt need to be addressed at this time. This is Particularly true in ligIit of
" . '

the expeo4ited nature of the interconnection agreement approval process. Tbetefo~SeCtion

30.13 of the interconnection agreement should be excised.

I

Tzansiting refers to the delivery of traffic between AT&T and a third-party foca[ exchange
. . . ,

Carrier (LEC) by Amerltech Michigan through use of AmeriteCh MicbiPn;'s switcheS and 1oca1Y
. I

intraLATA trunks. Amc:ritech Michigan insists that nothing in the PTA or the FCC'sF"ust I
i

~ and Order~ it to provide transiting service. While Aineritrdt Micmgm is~g
J

I
i
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I'

mission is not persuaded that the FTA should be inrezpreted to allow Ameriteeh Michigan to

might obviate the neressity for Ameritech Michigan to perform transiting service. For a

Pap 14
U-I1151. -U-l1152

to negotiate with AT&T for the provision ~f transiting service at commercially reasonable rates,

tenns, and conditions that have short-term applicability, it disagrees with the arbitration panel's

determination that Ameritech Michigan is .required by the FTA to provide transiting service to

AT&T indefinitely.

The Commission finds that Ameriteeh Michigan's objection to the arbiaation panel's deter­

mination regarding Issue 4 should be rejected. As the arbitration panel RCOgnized, abSent

transiting, new competitors would face a significant barrier to entry due to their inability to

simultaneously interconnect with every other LEC. Further, given that an important Purpose of

the PTA is to encourage the development of competition in Iocal exchange markets, theCoIl1- I
I
i
I

refuse to perform ttansiting services. Indeed, nothing in _the FI'A suggests that Ameritech !

Michigan may refuse to resell any element, function, or group of elements and functions to -!
- - I

AT&.T for use in the tnmsmission, routing, or other provision of the telecommunicatiOns serviceI

simply because a direct intercoaneetion widtA~&T and another telecommunications provider I

I

competitive marketplace to flourish. new entrants must be able to provide service to c;ustomers

• ' I

in an economically viable manner. Because Amcritech Michigan's proposed language creates a

barriel: to competition, the Commission finds the aIbittation panel properly rejected it.

Djn:ctrnjes

Issues 22 and 23 of the arbitration panel's decision concern matters reIatf:d to~

directories. In'~e 22~ the parties were Wabie to agree whether Amcritech ~pI1'sobligaJ
- • I

tionp~t to ~ection251(b)(3) of the FrA, ~hich requitesnon~~s to !
I

I
I
,
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directmy listings,~ to both Ameritech Michigan's white and yellow pages directories.

Additionally, the parties could not agme whether Ameriteeh Michigan has an obligation to

deliver yellow pages directories to AT&T subscribers and whether AT&T has a right to have its

customer contact information published in the informational pages at the beginning of Ari1eritoch

Michigan's directories. Issue 23 relates to whether AT&T should deal directly wiEh Amenteeh

Michigan or the publisher of Ameritech Michigan's directories.

Subject to one exception, the arbitIation panel adopted AT&T"s positions on these~.12

After reviewing Ameriteeh Michigan's objections to the arbitration panel's determinations, the

Commission finds that two revisions are appropriate.

Firs4 the Coinmission finds that the a.rbitIaJion panel's determination xegarding SeettOllIS.l
,

of the interconnection agreement should be revei'sed_ AT&T bad proposed that primary listings

of AT&.Ts customers 'should be included in ~eriteehMichigan's white 8nd yeUOWplges

directories. Ameriteeh Michigan propo~ that such listings should be limited to its wb1te pages

directories.

. In Section 251(b)(3),of the FrA, a duty is imposed 011 all LECs.to permit competitivepro-
. .

viders to have nondiscriminatory aa:ess to directory' listings. In Section 271{c)(2)(B)(~.

Congress indicated thata-.Regional Bell Operating Company (RBOC) can comply widt the so­

calledco~vechecklist requirements if its inte.teonnection agreement includes a plovisfoa

permitting the customers ofcompeting camers to have white pages din:ctory listings it :the

~ di.rectories. The Commission finds that Section 271(c)(2)(B)(viii) undermines;AT8tT's

~e arbitration panel found thatS. 15.2.5 of the c:onuaet laI1page 1JrOPosed by
AT&T should be"amended to specify that Ameti=tl Michigan·s obligatiim to distribute. .
directories exteDds only to AT&T's resale cUstomers.

PageJS
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language for Section 15.2.S of the interconnection agreement should be rejected.a

However, the Commission is not persuaded that Ameritech Michigan's objection to the

fore. the Commission agrees with Ameriteeh Michigan that ~usionof AT&Ts proposed

argument that the FTA requires Ameritecll :Michigan to permit ac;ceu to both its white and

yellow pa&eS diIectories. Accordingly, A.merltech Michigan's position on Section IS.1 "of the

arbiuation agreement should be adopred.

s~, the Commission finds that the arlJitration panel's determination regarding Section

15.2.5 of the interconnection agteerD.ent should be reversed. The arbitration panel ado.Pted
I ,

AT&T's proposed language for this section. Ameritech Michigan argued that the FrAtdoes not .

.require Amcriteeh Michigan to deliver yellow pages directories to AT&T's customers~, The

Commission agrees. Because there is no obligation under either the FTA or the MTA ~uiring

Ameriteeh Michigan to publish yellow pages directories, the Commission 'agrees that it should

not compel Amcritech Michigan to distribute its yellow pages diIectories to the custort.crs of

com~gLECs. Obviously, the parties are free to reach an agleement on thiS issue. !'I11ere-

I

I

I
inclusion of information about AT&T services. including addresses and telephone nwribe:rs for I
customer service., in the informational pages at the beginning of Ameritc:ich Michigan's'white I

I

and yellow pages directories should be adopted. The arbitration panel recommended!adoption df
AT&Ts proposed language. For the reasons stated in the panel's decision, the Co~Ssinn I

I

agrees.

~ectian of AT&T's proposed language for Seetion 15.2.5 of tile inrercuanecdoa.
agreement renders Ameritech Michigan's objection to Issue 23 moot. .

'Page i6
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Acc:«m to Amcritecb Mis;hipnts :ReaJ Pmgt;tU

Issue 24 involves a dispute over Section 16_ L 1 of the interconnection agreem~t. The ami-

tmtion.panel adopted AT&T's proposal on this issue. According to the arbitration panel, the

teml "right-of-way" shOuld not be intelpfeted to be limited to real estate owned by third-parties.
,

Rather, the arbitration panel expressed its belief that Section 224(f)(1) of the FTA requires

Ameri.tech Michigan. to grant AT&T access to any property owned, leased,. or othcrwisC con-

trolIe.d by Ameriteeh Michigan.

In its objections, Ameriteeh Michigan argues that the arbitration panelss acceptance of

AT&T's language for Section 16_1.1 of the interconnection agreement goes too far. ~nting

to Ameriteeh Michigan, the term "right-of-way" bas a clear meaning under the law and is limited I
, I

to its existing rights-of-way over the land of thiId-parties. Therefore, Amcritee:h Michigan

insists that nothing in the FTA Obligates it to create new rights-of-way across its own PxOPerty.

I

I
I

I

I
I
I

I,
I

for ~bu~on facilities. Rather, Amerirech Michigan argues that Section 1~.1.1 of the

Indeed, Ameritech Michigan insiSts that Congress could not have intended to grant requesting

cameo access to all land owned by~~~tLECs simPI~ because such land might be suitableI
I
I.- ,

arbitration agreement should be limited to ensure access to only '"poles, ducts,. conduits, and. -

- .
that are consistent with Section 224 ot the FTA. However, Section ~4(c)(l) of the PTA

. '

provides that the FCC shall lack jurisdiction with respect to the determination of the Iates,

other rights-of-way,· not the broader -pathways" contemplated by AT&rs position.

~ection 2S1(b)(4) of. the FTA requires all telecommunication carriers to afford acCess 10

their poles, duets, conduits, and rights-of-way ~ competitors on rates, termS, and coMitioas

Page 17· -- .... --....
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Issues 41, 42., 43, and 44 are re:1ated to the concepts of indemnmeatioD and Jimibtiion of

terms, and cc:mditions fot" access to poles, duets, conduits. and rights-of-way in any case where

Section 361 of the :MTA sets forth Michi&3J1'S current regulatory scheme for access 'to struc-
• I

tore, which is remarkably similar to the statutory scheme set forth in Section 224 of thcFTA.

Accordingly, the Commission finds that its decision should be guided by federal and state law

on this issue.

Subject to one modification, the Commission is persuaded that the arbitration pazi~rs

adoption of AT&T language for Section 16.1.1 of tile contract is appropriate. According to

AT&-rs proposal, the term "rights-of-way" is defined to include "easements, licenses, Or any

other right. whether based upon grant, reservation, contract, law or otherwise, to use r40petty

suitable for distribution facilities but 40es not include plOpcrty owned or leased by AmCrltech

Michigan which is not used or suitable for distribution facilities such as business offices or

corporate offices." The Commission agrees with Ame:riteeh Michigan that this definitiOn should

be~ slightly to clarify that AuJe:ritecll Michigan is ~ot oblip.ted to create new rl&hts-of­

way across its own property. Accordingly, Section 16.1.1 of the arbitralion~ should

define I<rightHJf-way'" to include easements, licenses, or any other right,_ whether bad upon

gcanty reservation, contract, law or otherwise, to use property if the property is used for'

distribution facr1ities.

Indemnjfication and limitation ofLjabjIitx

I
liability. The ettmtration panel adopted AT&T's proposals with iegard to Issues 41, 4it ·and 44,/

but ~ted for Ameriteeh ~jgan·slanguage on Issue 43. Both Amedtecb Michigan ancl I
Page 18 .
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AT&T raise objcetiolis to the arbitration panel's decisicms. W"lth regard to Issue 41, Ameriteeh

Michigan maintains that its proposal for Section 25.1(a) is more appropri2te because it is not

limited to c:ircumstances where the conduct that caused the loss was within the scope ofemploy­

ment of the individual whose conduct caused the loss. According to Ameriteeh MichiPn, the

problem with AT&T's proposal is that it constitutes nothing more than an attempt to specify in

the conttaet the clrcumst2nces under which a company might incur a loss to a third-party.

Ameriteeh Michigan insists that a better approach is to eastlM that Ameriteeh Michigan'"s duty to '

indemnify AT&T exactly pa.r.alle1s AT&T's exposure to its customer due to the cond~ of ' I
Ameritcch Michigan's employee_

w....th regard to Issue 42, Ameriteeh Michigan argues that the panel's adoption of AT&:rs

proposed language for Section 12.7 of the agreement constitutes an attempt to force Ameriteeh

Michigan to demonstrate fault in circumstances where the acts are in the etclusive contrOl and
knowledge of AT&T.

In Issue 43, AT&T maintains that its proposed language in Section 26.3.1 of the mtereon­

nection agreement is intended to make Amcriteeh Michigan's liability to AT&T coextensive

with AT&T's liability to its own customers. Additionally. AT&T maintains that AmeDtech

Michigan's position is nonsensical in situations where the damages arise out of conduCt tbat is

not associated with a service rendered for a fee..

Finally, Issue 44 involve$ Ameritech Michigan's argument that the language propOsed for

Section 6-5.2 should contain a $10,000 limitation on liability in recognition that neitbt:r party is

beingco~for services rendered under Article VI of the intereonnedion agreem~t.

Page 19
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In its November 1, 1996 order in Case No. U-11138, the Commission was faced. with

similar issues in me arbitrati:d interconnection agreement between TeO Detroit and Amenteeh

Michigan. The Commission was persuaded. that neither party·s final offer with regard to··indem-

nification constituted an acceptable tetm or condition for their inteteonnection agreement.

Further, the Commission was persuaded that it should not attempt to rewrite either party's

indemnification offer. Therefore, it concluded that both must be rejected.
,

!be Commission finds that the indemnification and limitation of liability proposals-sup-

ported by the parties in this proceeding are also unacceptable. Both offers could create perverse

incentives that will cause providers to overbuild their netWorks as a meanS of providing security

against service outages, even if the duplicative facilities would not be ecotiomically efficient.

Additionally, the parties may be induced to compete for customers by off'enng them bdter

guarantees ofperformance than can be eeonomica11y justified. Further, the indemDifiCation and

limit:a.tion of liability provisions may discour2ge customers from secIcing to improve the quality

of service offered.to them by competing carriers. ~ma1ly.-the Commission is~ that

provisions that may lead to discriminatory Concessions in favor of selected customers or against·

disfavored providers aIe incompatible with the competitive market and the purposes of the

MTA.

'Because the Commission does not wish to delay the process of interconnection, it; will
. .

approve the~ without the indemnification and limitation of liability provisioDs.

However. beCause some indemnification and limitation of liability provhions are needed to

make the intereonnedion agreement~~tly, the COmmission direets:~ parties to

resume negotiations on these issUes and to I1!SUbmit proposals to the Cemmissi~widun 3P

Page 20
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days. If the parties are able to agree on the~onand. limitation of liability provi­

sions, they should jointly submit them to the Commission. Otherwise, they should each submit

their ~t offer, keeping in mind that their offers must be more reasonabIe than the offers to eWe

and must also be compatible with the putp05eS and policies of the FTA and the MTA. '

SWufani$ of Performance

In resolving Issue 7, which concerns standatds of performance, the arbitration panel

recognizm that Ameriteeh Michigan and AT&T were able to reach~t on Ute Standards

of perfonnance that will be utilized and measured in regard to netWOrk inten:oanection anel the
,

resale of network components. Expressing hope that the parties would be able to resOlve,issues
I

regarding standards of performance in other areas including unbundled network comPonents,

collocation, -and rights-of-way, the.arbitration panel deferred~g detenDinations em the$e

issues in favor of having a resolution developed by the implementation' team within the

parameters of the implementationp~ a.spropoSed by AT&T.
. I

In its objections, Ameriteeh Michigan argues that the aIbitra.tion panel em:d by deferring

performance standani issues to the implementation team: Amerlteeh Michigan also argues that. . .
I

the aIbitratio~ panel erred by determining that the alternative~n:solution prod:ss would

be the proper~~r resolving disputes concerning compliance with~ standards.I
• I

AccOrding to Ameriteeh Michigan, the arbitration panel improperly~ the~tatioh
. - I

team from the role'oC generally providing technical and openuional coordination~ 'the:

parties to the role of developing and applying performance ~chmarks~ Ani~·Mic:biian

insists that the implementation team is ill-suited for this task.

Page 21
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Ameritech Michigan also insists that the panel erred. in adopting many of AT&Ts pedorm-
I

ance benchmarks. According to Amerltech Michigan, due to the custom nature of netWorIc
• I

element provisioning, interVal categories will vary from order to order on the same cletnent. and !

will have to be negotiated. Further, Ameriteeh Michigan argues that the panel erred in rccom- .

mending resolution ofperformanee standards through the dispute resolution process in·Section
, .

28.3 of the arbitration agreement. Ac:eording to Ameriteeh Michigan, a better resolution would

permit a party aggrieved by a performance breach to bring an action in federal District Court or I
to file a complaint with the CommissiOn or- the FCC-

of interconnection, .it will approve the agreement without specific standards ofperformance.

The Commission recognizes that such provisions will be needed to makC the intercoDnedion

agreement work efficiently_Accordingly, the Commission directs the parties to restime ne&Odi

ations Qn these issues and to reSubmit proposals within 30 days. If the parties are.~ to~
I

I
on stan~ofperformance, they should submit them jointly~ If the parties am umible to~

~ent, the Commission finds that the parties should adopt provisions !of~~- .

Fagen
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duds·tbat are consisteDt with the st3ndaRfs for performance in the intereonneetion agreements

-
between AIilerik&b. Michigan and Brooks Fiber Communications of Michigan, Inc., and TeG

DetroiL14

AlIernatiye Dispute Resolution

In Issue 45, Ame:riteeh Michigan maiDtaiDs that the aIbitration panel Dttproperly adOpted

.
The Commission finds that Ameriteeh Michigan's positions on Issues 45~-48~ be

adopted. Creating an unnecessary layer in the dispute resolution process, which woUld occur if
• I

•I~ Coau:nission app_ thein~n agreements for these compariics ill its
November 26, 1996 order in Case No. U-lll78 and in its November 1, 1996 Older in Case
No·. U-11138, respe.dively.
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